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APPELLEE’S ANSWERING BRIEF. 


Statement of the Case. 

This is an appeal from a summary judgment. The 
question is whether, if every conflict in the affidavits 
be resolved in favor of appellant McGuire, he has an 
antitrust case against General Foods. For that purpose, 
we first adopt McGuire’s description of the facts most 
favorable to him: 

“The facts in the light most favorable to ap- 
pellant are: GF paid to have eight television pilots 
made; appellant wrote, directed and produced two 
of the eight pilots; GF, after viewing the eight 
pilots, exercised its option and announced that it 
would sponsor McGHEE as a television series on 
CBS television network; GF tried several times to 


Sp 


get CBS to exhibit McGHEE as a series fag 
CBS refused; CBS tried to get GF to spensag 
two series in which CBS had financial interests 
and controls (one of which was not even a pilot, 
but merely a title and idea); GF agreed with CB 
that GF would sponsor the CBS shows.” (Appel- 
lant’s Br. pp. 63-64. ) 

We submit that General Foods’ inability to get Me 

GHEE on television does not violate the antitrust laws. 


As a second observation, we have to add that we 
have quoted McGuire’s version, based on his affidavit. 
But his affidavits consist entirely of hearsay. When the 
hearsay is deleted, all one has is the case of a potential 
TV program rejected because it was less appealing than 
others. We submit that it is not a violation of the anti- 
trust laws to prefer another program. 


—_ = 
ARGUMENT. 


I, 

The Complaint: Appellant’s Affidavits and Appel- 
lant’s Brief All Simply Say That General Foods 
Tried to Get McGHEE on CBS, but That CBS 
Would Not Take It. Appellant's Own Affi- 
davits Show That There Is No Triable Issue of 
Conspiracy, Boycott or Monopoly. 

Hearsay though it be, we start with McGuire's case. 

For even if all the inadmissible evidence be admitted, 


there is nothing here. 


The gist of the complaint is that CBS had a policy 
of televising only shows that it owned; that General 
Foods did all it could to get McGHEE (appellant’s 
show) on the air, and failed, solely because CBS would 
not let the show on the air. According to the complaint, 
Procter & Gamble and Philip Morris tried, and had no 
better luck. Why, on these facts, General Foods is sued, 
passes our understanding. 


In detail, here is appellant’s depiction of these events. 
[We omit his general rhetoric about conspiracy: a mo- 
tion for summary judgment is not defeated by general 
allegations in the complaint. (F.R.C.P. 56(e).] Rule 
96(e) requires that the appellant present particulars 
within his own knowledge by affidavit. However, the 
complaint’s allegations are admissions, and usable 
against appellant. 


The complaint alleges that CBS has evolved a policy 
of placing on television only programs which it owns. 


Nevertheless, according to the complaint, in the summer 
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of 1964 General Foods committed itself to finance eight 
television pilots for the 1965-66 season at a cost of 
$816,000. [Clik. Tr. p. 11.] Appellant was the producer 
of two of these pilots, one named “A MAN NAMED 
McGHEE,” and the other named “MEET MAGGI 
MULLIGAN.” [Clk. Tr. p. II, line 29; p. 12)¢iiigae 


The complaint in paragraph VI-11 then alleges that 
General Foods picked out McGHEE—saying that Gen- 
eral Foods 

“.. . notified plaintiff .. . that McGHEIas 
the best of the eight television pilots and that they, 
defendant GF, intended to sponsor “McGHEE’ as 
a television series on prime time on Defendant 
CBS’s television network for the 1965-1966 tele- 
vision season (Gl. Trap, 128mm 


The complaint then goes on to describe the submis- 
sion of McGHEE to CBS and in paragraph VI-15 says: 
“Defendant CBS notified defendant GF that de- 
fendant CBS would not exhibit McGHEE on its 
television network... .” [Cik, Tr. p, 12, ine 2am 


On the same page, the complaint describes a sug- 
gestion by CBS that another show ought to be put on 
the air and then describes a further effort by General 
Foods to get McGHEE on television. At paragraph VI- 
18, [Clk. Tr. p. 13, line 4] the following allegatiamm 
appear: 

“Defendant GF along with its advertising 
agency, Benton & Bowles, met with defendant 
CBS and again advised defendant CBS that they 
wished to sponsor McGHEE on defendant CBS@ 
television network during prime time but defendant 
CBS refused to cexiubit McGHEE. .. .” (Emphasim 
added. ) 


—— 


Appellant’s complaint seems to be that General Foods 
did not somehow or another succeed in overpowering 
CBS and compelling CBS to put McGHEE on televi- 
sion. How General Foods was to conquer CBS its no- 
where made apparent. 


CBS’s refusal was ironclad. At paragraphs VI-21, 
meeend 23 |Cik. Tr. p. 13] and VI-28 and 29 [Clk. 
Tr. p. 14], it is spelled out that CBS would not put 
these shows on the air for either Procter & Gamble or 
Phillip Morris. We quote: 

“21. Procter and Gamble and Phillip Morris 
Co., flational television advertisers, had first call 
or a priority on the Monday, 9:30 p.m. time slot 
on Defendant CBS’s television network. 

Seeeeerocter & Gamble and the Philip Morris 
Co. viewed the ‘McGhee’ show and notified De- 
fendant CBS that they wished to sponsor ‘Mc- 
Ghee’ as a television series on the Defendant CBS’s 
television network during primetime in the Mon- 
day, 9:30 p.m. time slot. 

©23. Defendant CBS again refused to exhibit 
‘McGhee’ on its television network and told Procter 
& Gamble and Phillip Morris Co. that if they 
wanted the 9:30 p.m. time slot on Monday evening, 
they would have to sponsor a television series to be 
Sillediselena’.” |Cik. Tr. p. 13.] 

And again, 

“27. At this particular time, February, 1965, 
Defendant CBS experienced a top management 
upheaval which resulted in the replacing of top 
management officials. 

“28. Procter & Gamble and the Phillip Morris 
Company approached the new management of De- 
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fendant CBS and again requested ‘McGhee’ for the 
Monday night time slot on Defendant CBS’s televi- 
sion network. 

“29. Defendant CBS again rejected the “Tim 
Ghee’ show and told Procter & Gamble and the Phil- 
lip Morris Company that if they wanted to be on 
the CBS television network on Monday night at 
9:30 p.m. they would have to sponsor a television 
gemies called laze). [Ole Trp ie 


On McGuire’s own complaint, CBS’s objections to 
these programs were not something that any advertiser 
could overcome. And appellant’s extended quotation 
from Congressional Reports, hearsay though they are, 
seem to drive home the same point. For all of the in- 
stances appellant there cites as being “a rerun of Tim 
complaint herein” (Appellant’s Br. p. 40) are episodes 
wherein networks forced programs on unwilling adver- 
tisers. (Appellant's Br. pp. 38-41.) One has thus 
squarely presented on the face of the complaint (im 
question: Is it a breach of the antitrust laws to faim 
when one does not have the power to control television, 
to get a show on the air? We cannot believe that it is. 


Appellant’s affidavits tell the same story. 


Appellant Don McGuire, at Clerk’s Transcript page 
190, line 26, p. 191, line 7, sets forth that in the sum- 
mer of 1964 he wrote, directed and produced “A MAN 
NAMED McGHEE” and “MEET MAGGIE MUL 
LIGAN”, two television pilots. General Foods financed 
these pilots (McGuire was aware that General Foods 
was financing eight pilots at a cost of $800,000). [ Clk. 
Tr. p. 191, lines 31-32.] Various people advised Mm 
McGuire that ‘“McGHEE” was General Foods’ first 
choice. [Clk. Tr. p. 193, line 4 and line 12. | 


ye 


CBS, however, did not like McGHEE. Mr. McGuire 
says: 

“Around February 1, 1965, Lee Rich advised me 
that Tom Dawson of CBS had advised him that 
James Aubrey of CBS did not like McGHEE and 
monicenet accept it fer CBS... .” [Clk. Tr. p. 
194, line 16. | 


Mr. McGuire’s affidavit goes forward to describe 
General Foods’ attempts to get McGHEE accepted. At 
page 194, lines 21-27, he said: 

“Lee Rich shortly thereafter advised me that he 
had contacted Tom Dawson again, regarding Mc- 
GHEE, and that Tom Dawson had told Rich that 
Aubrey was adamant and refused to air McGHEE; 
Rich asked for a meeting between the General 
Foods people and James Aubrey and Mr. Dawson 
called Mr. Rich back and advised that Mr. Aubrey 
would meet with the General Foods people the fol- 
lowing morning in Los Angeles.”’ 


Miereatter |Cik. Tr. p. 195, line 5] he said that: 
eiviessrs. hel, Barry, Rich and Pratt, according 
somisee Rich, met with James Aubrey in Los 


Angeles to urge Aubrey and CBS to accept Mc- 
GHEE but Aubrey refused.” 


Mr. McGuire follows his own affidavit with that of 
Abe Lastfogel, president of Wim. Morris Agency. Mr. 
Lastfogel set forth that he 
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. received a phone call from Mr. Rich, who 
asked me to be present at a meeting at the Bel 
Air Hotel which was attended by Messrs. Rich, 
fel, Pratt and Barry.” (Clk. Tr. p. 199, line 5.] 


_ 


Mr. Lastfogel’s affidavit goes on to say: 

“They advised me that Tom Dawson of CBS had 
phoned Mr. Barry and Mr. Rich the night before 
and advised them that CBS «wozld not schedule the 
McGHEE series on CBS. The four representa 
tives wanted to explore what should be done by 
General Foods about trying to get CBS to change 
its position. The sum and substance of my con- 
versation with them was that if General Foods, 
with all of its tremendous buying power at CBS, 
could not get CBS to reconsider and change its 
position, that there was no way I could be effective 
with CBS.” (Emphasis added.) [Clk. Tr. p. 199, 
line 7. ] 


To sum up, then, appellant’s affidavits are like his 
complaint. Both set forth the same tale: that Genenma 
Foods paid for Mr. McGuire’s television pilot: that Gen- 
eral Foods tried to get Mr. McGuire’s pilot onto televi- 
sion: that General Foods could not get Mr. McGuire’s 
pilot on television. We do not understand, this being 
so, what General Foods is doing in this case. We un- 
derstand clearly enough that Mr. McGuire claims that 
the reason General Foods could not get McGHEE on 
television is that CBS had a policy of taking on only 
shows it owned. But Mr. McGuire could not have set 
forth in plainer language the manner in which General 
Foods did its best. If. to repeat the language of Mig 
Lastfogel’s affidavit, filed on behalf of appellant, ~-™ 
General Foods, with all of its tremendous buying power 
at CBS, could mot get CBS to reconsider . . .”, how cam 
plaintiff complain that General Foods conspired against 
appellant (or anyone else) ? 


Ge 


The principal argument, such as it is, supporting 
the claim of conspiracy, appears at page 80 of appel- 
lant’s brief, in connection with its attack on Finding 11 
[Clk. Tr. p. 238] that “General Foods has not agreed 
to boycott television programs and series in which CBS 
Gees not have a financial interest...” 

We quote appellant (Appellant’s Br. p. 80): 

“The record in this case does not support this 
finding. When GF agreed to sponsor two CBS 
owned and controlled television series, and _ basi- 
cally scrap the eight television pilots it had made 
for some $800,000, didn’t it agree to boycott televi- 
sion series in which CBS did not have a financial 
imerest °” 


The short answer is: No. To repeat, appellant’s own 
affidavits say that “With all of its tremendous buying 
power at CBS”, General Foods still “could not get CBS 
to reconsider and change its position” and run Mc- 
GHEE. And according to appellant’s complaint, Procter 
& Gamble and Philip Morris were also unable to get 
@e> to tun McGHEE. To advertise on CBS, using 
a program which was going to be on CBS, is not a boy- 
cott of a program which was not going to be on CBS. 


Essentially the same argument appears at pages 63- 
64 where appellant says that there is an issue about 
boycott. Underlining this whole chain of argument 
seems to be the notion that if I buy a Plymouth, I am 
thereby boycotting Ford and Chevrolet. This is not a 
boycott: there is no evidence of boycott in this record. 
A boycott is an agreement of two or more people not to 
patronize a third. There is no evidence in this record, 
even in McGuire’s affidavits, that General Foods agreed 
with CBS not to patronize McGuire: the evidence in 


io 


the appellant’s own affidavits is that General Foods 
tried to get McGuire’s program on the air and failed, 
This is no conspiracy: this is no boycott. 


The affidavit of Ed Ebel specifically sets forth that 
General Foods did not boycott independently owned pro- 
grams. At Clerk’s Transcript page 94, line 2: 

“". . CBS is presently running, for General 
Foods, both ANDY GRIFFITH and GOMER 


PYLE, neither of which is°owned by @bem 


And again [Clk. Tr. pp. 96-97, lines 25-1] : 

“17. General Foods has never agreed with CBS 
to monopolize television productions for the bene- 
fit of CBS (or otherwise). Such a monopoly would 
be seriously injurious to General Foods. In the past, 
such an arrangement would have prevented the de- 
velopment of two of our most effective advertising 
vehicles, THE ANDY GRIFFITH SHOW ang 
GOMER PYLE, both of which were independent- 
ly produced.” 


The finding of no boycott 1s sustained: there is no 
affidavit to the contrary: indeed, hearsay and all, Me 
Guire’s affidavit, Lastfogel’s affidavit—all are to the 
effect that General Foods did not boycott: all say that 
General Foods tried to patronize McGuire but was pre- 
vented. On McGuire’s own showing, accepting all his 
hearsay, there is no conspiracy: no boycott. That, we 
submit, disposes of the claim that there is an issue of 
fact over conspiracy (Appellant’s Br. p. 24): over boy- 
cott (/bid. p. 24 and p. 80): or attempt to monopolize. 
(Ibid. p. 24.) 


oo 
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-McGuire’s Affidavits Are in Fact All Hearsay: the 
Affidavits Filed in Support of the Motion for 
Summary Judgment, Which Are Not Hearsay, 
Show That McGHEE Was in Fact Not Tele- 
vised Because Other Programs Ultimately Ap- 
peared More Attractive. They Set Forth Facts, 
Not Denied, Showing No Conspiracy: No At- 
tempt to Monopolize: No Boycott. 


This lawsuit would indicate that “Hell hath no fury 
like an author scorned.’ And an author scorned, 
| father than any antitrust violation seems to be what 
produced this case. The affidavits filed in support of 
the motion for summary judgment, which in each in- 
stance carefully comply with Rule 56(e), disclose that 
McGHEE ultimately gave way to other programs which 
were preferred: doubtless, from the author’s point of 
view, the worst of all evils, but no violation of the 
antitrust laws. 


Edwin W. Ebel was vice president for advertising 
services for General Foods. His affidavit recites that 
he has personal knowledge of the facts set forth in his 
eeiidayit. {[Cik. Tr. p. 91, line 8.] It is supported by 
See ariidavits of Charles Pratt, Charles Barry, and Lee 
Rich, each of whom also had personal knowledge of the 
meee Clk. Tr. pp. 98-113.] These affidavits show 
that during the spring of 1964 General Foods arranged 
for the production of eight sample television programs, 
intending to use not all but the number needed, if any, 
to supplement carryover programs from the prior year. 
On January 18th and 19th, samples were viewed. In 
eomeral. NicGHEF received the best reception. [Clk. Tr. 
pp. 99; 105; 109.] No decision was made, because it 


was necessary that the films be shown to various Gen- 
eral Foods Divisions, and because General Foods did not 
yet know what CBS had to offer. [Clk. Tr. ppaam 
99; 109.] 


Thereafter, Messrs. Ebel, Lee Rich of Benton & 
Bowles, Charles Pratt of General Foods, Barry of 
Young & Rubicam, went to California, and viewed a 
CBS pilot called HOGAN’S HEROES and discussed 
a program which was then in the discussion stage only, 
at that time called COUNTRY COUSINS, later cali 
GREEN ACRES. [Clk. Tr. pp. 92-93.] Of the Gem 
eral Foods group, Barry and Pratt thought that HO- 
GAN’S HEROES was a better show than any of the 
pilots developed by General Foods. [Clk. Tr. p. 9@ 
line 26.] Ebel was initially of the view that since 
it was set in a prison camp, it would be a poor vehicle 
for selling foods. [Clk. Tr. p. 92, line 28.] Ultimately, 
all agreed that it was the best available. [Clk. “i 
pp. 92-93.] COUNTRY COUSINS was of interes# 
because of its producer, and because CBS intended to 
give it a highly desirable spot. [Clk. Tr. p. 93, Ting 
8-11.] 

The ultimate decision with respect to CBS’s pro 
gramming necessarily finally rests on CBS. [Clk. Tr. 
p. 91, lines 10-11. ] 


James Aubrey of CBS did not like McGHEE. [Clk. 
Tr. p. 93, line 22; "p. 111, line 9.] But while Aubrem 
did not like McGHEE, he did not refuse it, but ‘‘de 
clined to schedule them [any of these shows—McGHEE 
and others] at times during which he felt he must run 
what were in his opinion stronger shows, in order to 


meet the competition of the other major networks.” 
[ Clk. Vr: p: 93) Ininvece26=50:] 
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Ultimately, McGHEE dropped out of consideration 
between January 25 and Iebruary 11. In detail, this 
whole story was described by Mr. Ebel as follows: 

“6. During the week of January 25, Mr. Pratt 
of General Foods, along with Messrs. Rich and 
Barry of Benton & Bowles and Young & Rubicam, 
respectively, and J, met in Hollywood with Mr. 
James Aubrey and other representatives of CBS 
to discuss General Foods’ programming for the 
1965-66 season. The CBS group viewed our pilots 
and we in turn viewed the pilots which CBS was 
offering. Of the four CBS pilots, only one in- 
fewested us. This was HOGAN’S “HEROES, 
which was received enthusiastically by all of our 
eroup, with the possible exception of Mr. Rich. 
Sieeoarry and Mr. Pratt expressed the opinion 
at the time that HOGAN’S HEROES was a bet- 
ter show than any of our own pilots. My own first 
impression was that it might not be a good vehicle 
for selling foods, since it was set in a prison camp, 
but that any possible disadvantage along this line 
would probably be offset by its potential as an au- 
dience-getter. We told Mr. Aubrey at one of our 
many meetings during this period that we would 
like to sponsor HOGAN’S HEROES. Mr. Aubrey 
was firm in wanting HOGAN’S HEROES sched- 
uled for Friday nights at 8:30, but said that he 
was willing to offer it to General Foods for that 
time period. 

“7. In addition to the pilot programs which he 
presented for our examination, Mr. Aubrey of- 
fered us partial sponsorship of a show entitled 
COUNTRY COUSINS (later re-titled GREEN 
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ACRES). I was particularly interested in this 
show because it was to be written and produced by 
Mr. Paul Henning, who had scored two successes 
during the 1964-65 season with BEVERLY HILL 
BILLIES and PETTICOAT JUNCTION] 
addition, COUNTRY COUSINS was attractively 
scheduled. Mr. Aubrey told us that he planned to 
put it on between BEVERLY HILLBILEMS 
and THE DICK VAN DYKE SHOVWie 
Wednesday nights. Both of these shows have been 
very successful, which makes the spot between 
them a very desirable one. Furthermore, it is my 
recollection that Mr. Henning was willing to do 
COUNTRY COUSINS only if it would be rim 
in the Wednesday evening slot following BEVER- | 
LY HILLBILLIES. Thus, it was not possible to 
move COUNTRY COUSINS to another tim 
slot nor move another program into the time slot 
scheduled by CBS for COUNTRY COUSIRSs 
“8. Concerning our pilots, Mr. Aubrey stated 
that he did not like McGHEE, because it had little 
potential for continuity. He also felt that neither 
THE BARBARA RUSH SHOW nor SAM AND 
SALLY would be successful. However, at no time 
did he refuse to run any of these shows. He 
merely declined to schedule them at times during 
which he felt he must run what were in his opin- 
ion stronger shows, in order to meet the compe-_ 
tition of the other major networks. He made it 
clear, for example, that General Foods could broad- 
cast SAM AND SALLY or McGHEE in Ga 
traditional spot at 9:30 on Monday nights. Neither 
did Mr. Aubrey take the position that CBS would 
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not run programs which it did now own. In fact, 
CBS is presently running, for General Foods, 
boty ANDY GRIFFITH and GOMER PYLE, 
neither of which is owned by CBS. 

“9. CBS has occasionally refused to run tele- 
vision programs which we proposed, and we have 
occasionally, but not always, acquiesced in these 
refusals. For instance, CBS originally did not want 
foeriun GOMER PYLE, but finally did accept it 
at my insistence. On another occasion, CBS re- 
fused to exhibit a proposed show starring Eve 
Arden on grounds of program suitability. We 
recognize that CBS necessarily has final respon- 
sibility for its programming. While we occasionally 
do not agree with their opinions of our shows, 
we would be equally unhappy if they did not con- 
tinue to exert their best professional judgment to 
achieve the most attractive possible schedule, since 
the success of the shows which we sponsor de- 
pends in part upon the success of the shows which 
surround them. 

“10. Network television time is planned on the 
basis of advertising minutes. Three advertising or 
commercial minutes are equal to a half-hour show. 
in the hours 7:30 through 11:00 PM. We had 
originally planned to schedule 15 commercial min- 
utes in those hours for the 1965-1966 season. How- 
ever. we eventually found it necessary to cut this 
to 12 minutes. It was at this time, between the 
week of January 25 and our February 11 meet- 
ing with Mr. Aubrev in New York. that Mc- 
GHEE dropped out of consideration. The decision 
involved a combination of factors including the re- 
duction of our requirements and the time avail- 
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able. I began by blocking in the existing General 
Foods shows that we planned to retain and then 
considering the alternatives for additional mate- 
rial. For example, I was not originally interested 
in 8:30 PM on Fridays but became interested after 
seeing HOGAN’S HEROES and learning thm 
CBS had HOGAN’S HEROES scheduled iG 
that hour. By the process of blocking selected. 
programs into our total 12-minute requirement, we 
eventually came up with the following: THE AN= 
DY GRIFFITH SHOW (a _ holdover General 
Foods show) (3 minutes); GOMER PYLE (am 
other holdover General Foods show) (3 minutes); 
HOGAN’S HEROES (1% minutes); COUR 
TRY COUSINS (1% minutes); and LASSI 
(1% minutes). 

“11. This left us with 1% minutes to Tim 
which we tentatively planned to use at 9:30 on 
Monday nights. The most likely candidates for the 
slot were McGHEE and SAM AND SALUD 
These would have been our own shows. Full spon- 
sorship of a half-hour show amounts to 3 commer- 
cial minutes. Since this would have brought our 
total to 13% commercial minutes, which was 1% 
minutes more than we had been able to sell to our 
product divisions, we would have been faced with 
the problem of selling partial sponsorship of an 
untried show to another advertiser. An element of 
the decision was that our two advertising agen- 
cies, Benton & Bowles and Young & Rubicam, 
were apparently irreconcilably divided as to which 
of these two shows should be used. 
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‘12, About that time, however, an alternative 
solution became available. In previous years, we 
had sponsored TVE GOT A SECRET. We had 
not given it much consideration for the 1965-1966 
season because it had been scheduled for 10:00 
PM Tuesday night which we were not willing to 
Heeept. But when CBS rescheduled it to appear at 
8:00 P.M. on Mondays, it again became attractive 
to us, especially since it is an inexpensive show 
with proven drawing power and the best buy for 
us. At no time did we ever agree to buy or pick 
up the option on a McGHEZE series.” [Clk. Tr. 
pp. 92-95. | 


On the basis of these affidavits, the Court made 
Findings of Fact Nos. 5, 6, 7, 8 and 9, of which appel- 
foam has attacked 5, 7 and 9 at pages 73 through 79 
of his brief. In general, the findings follow, although 
in more compact form, the description of events set 
forth in the affidavits above. 


Basically, the argument on the findings is that where- 
as these findings say that General Foods had not fi- 
nally committed on McGHEE, and that CBS did not 
reject McGHEE, appellant's affidavits say the con- 
fary, (Appellant's Br. pp. 73-79.) (Before the trial 
court, appellant also urged that there were issues of 
fact on these points: Appellant’s Brief pages 33-34: 
they do not list these points as issues of fact at this 
time. Appellant’s Brief pages 23-24 claims that there 
are certain genuine issttes of fact, but does not men- 
tion these points. ) 


At any rate, the difficulty with the argument is 
that appellant’s affidavits consist almost totally of in- 
admissible evidence. 


jee 
Rule 56(e) requires that: 

“. . Supporting and opposing affidavits shall 
be on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent Wi 
testify to the matters stated therein.” 


Appellant claims that CBS refused to show Mc 
GHEE. In respect to the refusal. McGuire’s aftfidavig 
is that “. . . Lee Rich advised me that Tom Dawson @q 
CBS had advised him that James Aubrey of CBS 
did not like McGHEE and would not accept it ta 
CBS. ...” [Ctk. Tr. p. 194, lines 16-18.] This 
hearsay at three removes: McGuire testified as to what 
Rich told him about what Dawson told him that Aubrey 
had told him. 


The affidavit continues in the same vein. The next 


paragraph says that “Lee Rich ... advised mem 
that Tom Dawson had told Rich that Aubrey was 
adamant... .” (/bid. lines 21-23) In the following 


paragraph one has McGuire’s hearsay as to what was 
supposed to have taken place at a meeting which he did 
not attend, (Jbid. pp. 194-195) and that is all there is 
on CBS’s refusal. The same comment must be made 
with respect to the affidavit of Abe Lastfogel. The 
essential allegations contained therein are in para- 
graphs 7, 8, and 9 of the affidavit. at pages 198-199 
of the Clerk’s Transcript. Again, the material is en= 
tirely hearsay. “I was advised...” “T received in 
formation .. .” “I was told ...” “I was advigaam 
—these are the words preceding every paragraph. And 
there follows the affidavit of Sam Weisbord [CIk. Tr. 
pp. 201-202]. wherein paragraphs 7 and 8 set forth 
that he received “information from my associates”, and 
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in the following paragraph, the content of a call from 
ig: Sol Leon of our New York office...” There is 
not a word that is not hearsay on the whole subject. 
There is not a word of admissible evidence that CBS 
refused McGHEE: let alone evidence that General Foods 
conspired. 


The alleged conflict over whether McGHEE was 
General Foods’ “first choice” is even more ephemeral. 


Memis periectly clear that there was a point in time 
when McGHEE was General Foods’ first choice, and 
Genera] Foods’ affidavits show this. [Affidavit of 
M@iaries Pratt, [ 4, Clk. Tr. p. 99; Affidavit of Charles 
ieery, | 0, Clk, Tr. p. 105.] It is equally clear, as we 
have set forth above, that ultimately it lost this posi- 
tion. The affidavit of McGuire shows also that there 
was a time when McGHEE was General Foods’ first 
@moice. It also is clear, from McGuire's affidavit as 
with ours, that actual exercise of the right to put the 
show on the air required the exercise of an option by 
(@emeral Foods. [McGuire: Clk. Tr. p. 191, lines 16-17; 
Meeisbord, Clk. Tr. p. 202, line 1.] On that point, our 
affidavits are unequivocal that the option was never 
@eercised, | Clk. Tr. p. 95, lines 30-31. ] 


And the showing of McGuire on this point to the 
Gentrary is entirely hearsay: by McGuire [Clk. Tr. p. 
194, line 12] that he “was advised by Mr. Weisbord 

. that he had been advised (!!) that General Foods 
had picked up the option. . . .”, and by Weisbord 
[Clk. Tr. p. 202, line 5] that he “received a call from 
Mr. Sol Leon of our New York office. . . .” to the 
same effect. There is nothing here. 


Beyond this, all these “conflicts’”—(conflicts between 
admissible and inadmissible evidence) do not matter 
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anyway. It does not make a particle of difference, as 
against General Foods, whether General Foods ultimate 
ly decided that it liked other programs better than Me- 
GHEE, or whether it tried to get McGHEE on GE 
and failed because it could not. In either event, it % 
not liable. Because we are concerned with a motion for 
summary judgment, and because the two descriptions 
make no difference, we propose to write much of the 
balance of this brief on the assumption that the hearsay 
contained in the McGuire affidavits is somehow or other 
admissible, for it seems to us in any event, there is m@ 
possible basis for liability on General Foods. Yet we 
do wish to point out that appellant’s affidavits con- 
tain nothing in the way of admissible evidence to con- 
tradict the affidavits of Messrs. Ebel, et al. 


And we point out again that Mr. Ebel has expressly 
set forth [Clk. Tr. p. 96, line 1] that General Foods tia 
not agreed to boycott programs produced by competitors 
of CBS: that General Foods uses independently produced 
programs (GOMER PYLE and ANDY GRIFFITH@ 
that General Foods has not agreed to a CBS “monop- 
oly”: that indeed, such a monopoly is strongly con- 
trary to General Foods’ interest [Clk. Tr. p. 96, Tia 
17, et seq.| because of the value of such programs as 
GOMER’ P Y LE ate it. 


Likewise, conspiracy 1s expressly denied. [Clk. “i 
p. 97.) And Mr. Ebel’s affidavit that there is no con- 
spiracy, and no boycott, is not contradicted, either by — 
hearsay or otherwise in any of appellant’s affidavits, 
Indeed it is endorsed by appellant’s Congressional hear- 
say: which identifies GOMER PYLE and ANDES 


GRIFFITH as two of the only three programs on 
CBS in which CBS did not have an interest.* (Ap- 
pellant’s Br. p. 61.) 

Again we say, appellant has pointed to no evidence 
of conspiracy, no evidence of boycott, on the part of 
General Foods. There is no issue: an author’s dis- 
appointment does not violate the Sherman Act. 
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No Antitrust Claim Can Be Founded on General 
Foods’ Inability to Persuade CBS to Put Mc- 
GHEE on the Air: There Is No Issue of Fact 
on Conspiracy. 


If CBS has a policy of putting only shows it owns 
on the air, and if that policy is illegal, then appellant 
has his remedy against CBS.’ But how does anyone 
else get into the act? 


*The answers to appellant’s interrogatories identify 12 such 
programs, not two. [Clk. Tr. p. 145, lines 5-10]. Whichever 
figure is right, General Foods remains as a patron of some of 
these programs: no conspirator against them. 


"We here assume the truth of McGuire’s claim that CBS ex- 
cludes independent shows. We make this assumption solely ar- 
guendo. Both General Foods and CBS have filed answers denying 
this allegation (and all the material allegations of the complaint). 
[Clk. Tr. pp. 20 and 32.] General Foods has filed affidavits in 
connection with its motion for summary judgment which show that 
the door to independents was not closed: it sponsors independently 
produced shows. [Clk. Tr. pp. 93-94.] As will be seen below 
(Part IV hereof), appellant has filed no admissible affidavit to 
the contrary. CBS has had no opportunity as yet to present evi- 
dence, affidavits or argument since it was not a party to the mo- 
tion which led to this appeal. CBS has advised the trial court that 
it will offer evidence at the appropriate time to disprove the facts 
alleged by appellant. [See Clk. Tr. pp. 280-281.] We do not in- 
tend, either by assuming the truth of any fact or positing argu- 
ments on any factual assumption, to prejudice anyone’s defense. 
Our point at the present time is that even if those allegations 
were true, they state no claim against General Foods. 
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The contplaint, in paragraph 5 [Cik. Tr. p. 8) Samm 
that beginning in 1960 CBS adopted a policy that it 
would not exhibit television shows which it did not 
own. The complaint then goes on and talks about an 
unlawful conspiracy to create a monopoly. And it de 
fines the unlawful conspiracy and attempt to monop- 
ole as © . the continuing efforts, insistence and 
demand of defendant CBS that it have a financial in- 
terest in and control of every television show and tele- 
vision series exhibited on its television network. . . 7 
[Clk. Tr. p. 10, line 27.] This would seem to bem 
one-man conspiracy: a contradiction in terms. In order 


to find some conspirators, appellant defines as co- 


conspirators “. . . all of those national television adver- 
tisers who... agree to advertise their products on dé 
fendant CBS’s television network... .” [Clk. Tr. pf 


6, line 10.] And similarly, every advertising agency in- 
volved in any such program is defined as a co-conspira- 
tor. [Clk. Tr. p. 6, line 21.] This is a conspiracy a 
monumental proportions: perhaps in the same _ sense, 
all who voted for President Johnson might have been 
described as conspirators against Senator Goldwater. 


It is apparently plaintiff’s theory that CBS’s policy 
was illegal, and therefore, that every person who used 
CBS’s facilities became a co-conspirator. Thus, on ap- 
pellant’s theory, during the days of the Electric con- 
spiracy, every lady who purchased a refrigerator was 
a co-conspirator. Can this be the law? 


The Supreme Court had that proposition before it 
in 
Eastman Kodak Co. v. Southern Photo Mate- 
Pals Co., 273 U.S. 359, 47 S. Cia 
(1927). 
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That was a suit by a photographic materials dealer 
against Eastman Kodak, charging an attempt to monop- 
olize on the part of Eastman. The defendant urged 
that the plaintiff, the dealer, had participated in con- 
tracts by which Eastman sought to achieve its monop- 
oly. The court overruled the argument, stating that: 
“There was... evidence . . . that the plaintiff 
had complied with the defendant’s restricted terms 
of sale merely for the reason that otherwise it 
could not purchase or secure the goods necessary 
in the conduct of its business.” 
273 U.S. at 377, 47 S. Ct. at 404-405. 


The same thesis appears in 
Charles A. Ramsey Co. v. Associated Bill Pos- 
vers, 200 U.S. 501, 43 S. Ct. 167 (1923). 


That case involved an association of bill posters that 
had established an agreement which included, among 
other provisions, the provision that members would 
deal only with solicitors of advertisers holding licenses 
from the association. The plaintiff was one of those 
who had obtained a license, in order to do business. 
He later brought suit against the association. The claim 
that he was a participant in this conspiracy was sum- 
inarily disposed of with the observation that: 

“We find no adequate support for the claim that 

plaintiffs were parties to the combination of which 

they now complain.” 


eons. at 512, 43 S. Ct. at 168. 


The proposition thus established that a mere customer 
of a monopoly: a mere person who deals with a mo- 
nopoly, is no conspirator, is plainly applicable here. The 
books are full of cases involving companies who have 
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purchased from, or sold to monopolies, conspirators or 
the like. Uniformly, they allow recovery by the person 
dealing with the violator: it is not even contended in 
these cases that a customer is a conspirator. 
Mandeville Island Farms v. American Crystal 
Suga Co., 334 U.S. 219, 68 5S. ie 
(1948) ; 
Bigelow v. RKO Radio Pictures, 150 F. 2d 87m 
(7th Cir. 1945); rev’d, 327 U.S. 2510 
S. Ct. 574 (1946), on grounds which strength- 
en the case as authority on the point here un- 
der discussion; 
Banana Distributors v. United Fruit Company, 
162 F. Supp. 32 (S.D. N.Y. 1958); pariaam 
ly reversed on unrelated and nondispositive 
grounds, 269 F. 2d 790 (2d Cir. 1959). 


Such a recovery is not reconcilable with the assump- 
tion that the customer is a part of the conspiracy. 


In the motion picture industry exhibitors of motion 
picture films, had in many cases been customers of dis- 
tributors on the distributor’s illegal terms. In virtually 
scores of these cases a recovery was accomplished. Be- 
cause an exhaustive list of these cases would fill pages, 
only a few representative examples are set forth here. 

Loew’s, Inc. v. Cinema Amusements, 210 F. 2d 
86. (10th Cire 1954); 

Tivoli Realty, Inc. v. Paramount Pictures, 209 
BeZ2d4l (StluGirs1os4)).. 

Skouras Theatres Corp. v. Radto-Keith-Or- 
pheum Corp., 193 F. Supp. 401 (S.D. Nag 
1961) ; 

County Theatre Co. v. Paramount Film Dis- 
trib. Corp., 146 F. Supp. 933 CE.D. Pa. 195Gmm 
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Sablosky v. Paramount Film Distrib. Corp., 137 
Perouppeocoe kD. Pa. 1955) ; 

Leonia c<imusement Corp. v. Loew's, Inc., 117 
iigetnn./47 (S,D. NY. 1953) ; 

Don George, Inc. v. Paramount Pictures, 111 
F. Supp. 458 (W.D. La. 1951); 

Christensen v. Paramount Pictures, 95 F. Supp. 
ao (De Utah 1951); 

DeLuxe Theatre Corp. v. Balaban & Katz Corp., 
Cor soupp. 953 CN.D. iil. 1951) ; 

Mission Theatres v. Twentieth Century-Fox 
Fiuba Corp., 88 F. Supp. 681 (W.D. Mo. 
1950). 


All that is asserted against General Foods in this 
case is that General Foods wanted to put McGHEE 
ea cBS: that CBS would not put it on, and there- 
fore that General Foods had to take the programs that 
CBS was willing to put on. If that makes General 
Foods a conspirator, then surely every one of the com- 
panies listed in the cases above who were allowed to 
maintain actions as antitrust plaintiffs, because they 
were not considered to be parties to antitrust viola- 
tions, could not have prevailed. As a matter of sheer 
common sense. the proposition that if I buy spinach be- 
Cause all the local grocery store has is spinach, I am 
thereby a conspirator against the carrot grower, is its 
own answer. 


iitewiaw is clear that there is no “right” to buy 
time: no right, in an advertiser, to control program- 
nung. The Federal Communications Act leaves program 


control entirely in the hands of the licensee, subject to 
feC.C. review. 
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Massachusetts Univ. Com. v. Hildreth & Rogers 
Co., 1835) 2d497"( CAs 8959) 


And see, 


N.B.C. v. U.S., 319 U.S. 190, 204-205, 63 S. 
Ct. 997, 1004 (1943). 


If it was CBS’s policy to run only its own shows: if 
it imposed that policy on all who wished to advertise, 
so that they could not have the benefit of CBS tele- 
vision without acceding, and if their policy was illegal, 
the advertisers were the victims: not the offenders. 
When General Foods spent $800,000, as plaintiff al- 
leges, on programs of its own, all foreclosed from 
TV by CBS’s policy, General Foods might conceiv= 
ably complain over that policy. But it can hardly be sued 
as a Conispirator. 


“We cannot help but add that it seems singularly unlikely that 
such a policy would violate the antitrust laws. Whether a store- 
keeper chooses to sell his own, or someone else’s wares, would seem 
to be his affair. Whether a magazine owns outright the stories 
it prints, or leaves republication rights in the author, would not 
seem to be an antitrust problem. Whether CBS sells time only 
(like space in a magazine) or provides the programs as well, would 
seem analogous. The Congressional Committee Reports described 
by appellant at pages 34 through 63 of his brief suggest that any 
change in the status quo falls in the rule-making jurisdiction of 
the F.C.C.: indeed it appears affirmatively that a rule restricting 
network ownership of programs to 50% has been proposed by the 
F.C.C. (Appellant’s Br. p. 57). Doubtless, in considering such a 
rule, the F.C.C. must consider whether the public interest is better 
served by network or sponsor: 1.¢., advertisers’ selection of pro- 
grams. It would not seem that this is an area adapted to peremp- 
tory court interference. Supervision of the quality of television 
programming is an authority vested in the F.C.C. through its 
licensing power: diversification of control is one of the factors 
considered. (See McClatchey Broadcasting Co. v. F.C.C., 239 FF 
2d 15 (D.C. Cir. 1956) If the court undertook to explom 
this problem, it would have to consider whether, unlike the situa- 
tion in United States v. R.C.A., 358 U.S. 340, 79 S. Ct. 45m 
(1959), this would appear to be a case where primary jurisdiction 
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Under all these cases, if the appellant were able to 
demonstrate that the refusal to use appellant’s show is 
4 violation of the antitrust law, General Foods is more 
accurately numbered among the victims of that refusal, 
rather than among the violators of the law. 

Tomy v. Spima, 148 F. 2d 647 (2d Cir. 1945); 
Hartford Empire Co. v. Glenshaw Glass Co., 
fee ouep. 711 (W.D. Pa. 1931). 


But, by accepting what it cannot change, General 
Foods cannot be said to be conspiring to promote CBS’s 
programs. Its alternatives, on appellant’s own showing 


—short of going into the television business itself— 


would be either to “conspire” to promote NCB’s pro- 
grams or to “conspire” to promote ABC’s programs, 
if advertising constitutes a conspiracy. If it wishes to 
advertise on network television at all, General Foods 


‘Wis no choice but to deal in terms of the requirements 


of the networks. 


In the words of the Second Circuit Court of Ap- 
peals, General Foods 

“.. is precisely the type of individual whom 

the Sherman Act seeks to protect from combina- 


rests in the F.C.C. (See generally on Primary Jurisdiction 3 Davis 


on Administrative Law, p. 1 et seq.) 

We stop here now: if the legality of CBS’s alleged practice 
of taking only its own shows is to be discussed, clearly the order 
allowing an interlocutory appeal ought to be reversed, and this 
appeal deferred until the case against CBS is disposed of. Robbin 
omamerican University, 330 F. 2d 225 (D.C. Cir. 1964); Pan- 
chiella v. Pennsylvama R.R., 252 F. 2d 452 (3d Cir. 1958) ; Scars, 
eoruwcr @ Co. v. Mackay, 351 U.S. 427, 436, 76 S. Ct. 895 
(1956) : Cott Beverage Corp. v. Canada Dry Ginger Ale, Inc., 
Meer. 2d 795 (2d Cir. 1957); Flywn & Emrich Co. v. Green- 
Mee. 242 F.2d 73/7, 741 (4th Cir. 1957). cert. dem 353 U.S. 976 
(1957). And see the note of this Court in Century Investment 
ov. United Siates, 277 F. 2d 247, 250 (9th Cir. 1960), dis- 
approving of certificates allowing interlocutory appeals when 
productive of successive appeals on the same issues. 
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tions fashioned by others and offered to such in- 
dividual as the only feasible method by which he 
may do business.” 
Ring v. Spina, 148 F. 2d 647, 653 (2d Gi 
1945): 


And if, in this action, General Foods were suing CBS, 
it would not be barred by the im pari delicto doctrine; 
Kiefer-Stewart v. Seagram & Sons, 340 US. 
21d; 71 Set 259° Alban): 
Bales v. Kansas City Star Company, 336 
2d 439 (8th Cir. 1964) ; 
Moore v. Mead Service Co., 190 F. 2d 540 
(10th Cirg 1951); 
Ring v. Spina, 148 F. 2d 647 (2d Cir. 1945); 
and cases supra, p. 22, 


because it would be apparent that General Foods “was 
a victim, rather than a participant in the alleged con- 
spiracy.” 
Hartford-Empire Co. v. Glenshaw Glass Coa., 
47 © sSuppe/11, 717 OW_D. Rais: 


One cannot be tortfeasor and tortfeasee simultane- 
ously. 
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Not Only Is CBS “Policy” Not a General Foods’ 
Offense: Appellant Has Not Even Shown Any 
Policy on the Part of CBS to Exclude Independ- 
ently Owned Shows: This Part of Appellant’s 
Case Also Rests Entirely on Hearsay. 


It is central to appellant’s case that CBS has a policy 
of excluding shows which it does not own. Appellant 
then would saddle General Foods with responsibility for 
Mis policy of CBS on the theory that a customer of 
CBS who knows of this policy is somehow responsible 

for it. The theory is incomprehensible:as we have seen, 
the customer of a conspirator or a monopoly is not a 
co-conspirator: rather the contrary—he is the target of 
ime conspiracy. At any rate, the existence of this CBS 
policy is the cornerstone of appellant’s case against 
anyone. Not only is this policy legally irrelevant to 
M@epellee, whatever it may mean to CBS: the fact is 
there is a total failure to produce admissible evidence 
@ethe CBS policy. 


That independents are excluded is challenged by Mr. 
fee! s affidavit. He sets forth [Clk. Tr. p. 96, line 28; 
m7, line 1} that CBS runs for General Foods two 
programs in which CBS has no interest. What showing 
does appellant make to the contrary? 


Although McGuire says, in general terms, that there 
is “practically no television series exhibited on network 
television” that the networks do not control [Clk. Tr. 
feel?O, lime 7| his particulars are to the contrary. 
McGuire’s affidavit identifies two television programs 
with which he was concerned. one known as “HEN- 
BES SEY” which was exhibited by CBS. [Clk. Tr. 
pp. 189-190.] He sets forth that 
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‘. . . Neither defendant CBS nor defendaimm 
General Foods ever had any kind of ownership 
interest in this series. .. .’ [Clk. Tr. pay 
limes 3 |\; 


He identifies a second program called “DONT 
CALL ME CHARLIE”, which he indicates was Tia 
on NBC for one year. He says that “... NBC qiega™ 
had any ownership interest in this series.” [Cik. Tig 
p. 190, line 24.] And as to General Foods, we have 
already pointed out that GOMER PYLE, and AN: 
DREW GRIFFITH are independent shows. 


None of this discloses any exclusion of independents. 
Indeed, merely between the parties to this lawsuit, it 
discloses four independent shows—and this without ex- 
ploring third parties. 

He then goes into his hearsay saga on McGHEE 
And the statements he quotes say in plain terms that 
the reason CBS would not accept McGHEE was that 
CBS did not like the show. Thus [Clk. Tr. p. 19a 
line 16] he says: “Lee Rich advised me that Tom 
Dawson of CBS had advised him that James Aubrey 
of CBS did not like McGHEE and would not accept 
it for CBS; according to Mr. Rich, Mr. Dawson said 
to Mr. Rich that Mr. Aubrey’s only reason was that 
he, Aubrey, did not like the show.” 


How does he reach the contrary conclusion? 


He quotes his agent, Mr. Lastfogel, as saying: 
“, . that James Aubrey was determined to force Gem 
eral Foods to buy CBS shows only... .” [Clk Ti 
p. 195, line 1.] But this is Lastfogel, plaintiff's agent: 
this is not merely hearsay, it is opinion without the 


shadow of a foundation. 


al 


On what then is this claim based? Apparently it 1s 
based on the assortment of abstracts from Congres- 
sional Reports, and Administrative Reports, set forth 
at pages 34 through 65 of his brief, scattered in time 
from 1956 to 1966, including a 1956 letter from Mr. 
Donald Turner at a time when he represented a local 
television station. (Appellant’s Br. p. 48.) 


Part of this material is surely wrong, for as far 
back as 1956, it speaks of the disappearance of the in- 
dependent—yet Mr. McGuire had HENNESSEY and 
meNT CALL ME CHARLEY on the air within the 
Meet seven years. [Clk. Tr. pp. 189, 190.] The error 
should not surprise. Ex parte material of this sort 1s 
part of the political process: it is partisan in tone and 
necessarily variable in reliability. It 1s almost unneces- 
sary to say that this sort of material is not admissible 
to establish a matter of fact in a lawsuit. The inadmis- 
sibility of precisely such reports was determined in 
United States v. International Harvester Co., 274 U.S. 
G25, 702, 47 S. Ct. 748, 752, followed more recently 
@eea related exclusion of evidence in this Circuit in 
M@reader v. U.S., 210 F. 2d 795, 802 (C.A. 9th 1954): 
@ecein Acina Poriland Cement Co. v. F.T.C., 157 F. 
M933, 550 (C.A. 7th 1946). 


It remains even more fundamental, from General 
Foods’ point of view, that such a policy, if established, 
would be a policy of the networks, im opposition to the 
advertisers, and no conspiracy. The alleged examples 
of exclusion of independents, set forth at pages 38 to 
43 of appellant’s brief, show CBS overruling Carter 
Meecucts in the case of “YOU CAN’T TAKE IT 
mth YOU” and CBS overruling Young and Rubi- 
Same in the case of FOUR STAR THEATRE. If 
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accepted this material may show CBS shoves its shows 
down its customers’ throat: such forced feeding is the 
reverse of a conspiracy.® 


VE 
The “Exclusive Dealing” Claim Is a False Quantity. 


It is a portion of appellant’s theory that in some 
sense General Foods is “exclusive” to CBS. The claim 
is not true, but if the claim were true, its materiality 
is not apparent. What difference does it make to plain- 
tiff whether General Foods gives its business to CBS, 
ABC, or Radio Luxembourg? 


According to plaintiff each network has the same - 
hostility to independent programs. Plaintiff says, quot- 
ing Congressional Reports, both here (Appellant’s Br. 
p. 55), and before the trial court [Clk. Tr. pp. 22am 
226] that: 


“In recent years (since about 1957-58) the 
market in which an independent television pro- 
gram producer can sell his product has been pro- 
gressively contracted. The percentage of independ- 
ently produced and financed programs in network 
schedules has declined sharply. Such programs have 
been crowded out of network schedules by program 
series—in many cases hour-length film segments 


’The Congressional abstracts refer to Television Discount Pat- 
terns. This material is of course inadmissible under United States 
v. International Harvester, supra. In addition, it has no possible 
relevance. It is suggested by appellant that these discounts make 
General Foods “exclusive” to CBS. The discount quoted is 25% 
on sales of $100,000 or more. (Appellant’s Br. p. 45) General 
Foods’ volume is such that on the discounts quoted. it could obtain 
them from more than one network: hence they would have no sueh 
effect. [See Clk. Tr. p. 96 for GF’s actual expenditures with 
NBC and ABC.] In any event, as will be seen, the exclusiveness 
issue is a false quantity. 
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—supplied by ‘independents’ but financed and con- 
trolled, both economically and creatively by net- 
work managers. Ow all networks im 1964, 93.1 per- 
cent of total evening hours (6 p.m. to 11 p.m.) 
was occupied by programs either produced or under 
the direct econonuc control of network managers. 
Only 6.9 percent was independently produced, fi- 
nanced, and licensed directly to advertisers.” (Em- 
phasis added. ) 


Consistently through his briefs, both here and at 
the trial court level, appellant has described the prac- 
tice of which he complains as a practice of “the net- 
works” (Appellant’s Br. pp. 34-63) without distinction 
between them. And his affidavit, general though it be, 
feeeven more plain. We quote: [Clk. Tr. p. 196, line 
Zz, | 

“33. Based on my years in the entertainment 
business, my financial involvement in the enter- 
tainment business, and my knowledge of the in- 
dustry from personal observations, I know that the 
television networks over the past years have in- 
creased their ownership, financial interest, and 
control over television series exhibited during prime 
time until today there is practically no television 
series exlubited on network television during prime 
time that is not financially controlled one way or 
another by the television network exhibiting the 
show.” (Emphasis added. ) 


Since, according to appellant, all refuse to accept in- 
dependently owned shows: since, he says, “there is prac- 
tically no television... not... controlled .. .”, it 
could make no difference to appellant whether General 
Foods gave all its business to CBS or divided its busi- 
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ness between CBS, ABC, NBC and McGuire's clan 
that the networks are all the same makes nonsense 
of his question: why did not General Foods go to NBC? 
(Appellant’s Br. p. 65.) 


Factually, the claim that General Foods had agreed 
to give all its business to CBS does not give rise to a 
triable issue. The affidavit of Mr. Ebel, General Foods’ 
vice president in charge of this area, set forth the fol- 
lowing facts, nowhere contradicted by appellant: 

“20. General Foods has never agreed with 
CBS to sponsor television shows and series dur- 
ing primetime exclusively on the CBS television 
network, nor has General Foods ever understood 
that it was not to buy ‘talent and time’ for prime- 
time on any other television show.” [Clk. Tr. p. 


S| 
In addition, he set forth chapter and verse as fol- 
lows: 
“14. We are presently purchasing the follow- 
ing advertising time from networks other than 


GES: 


PRIME TIME NON-PRIME TIME 

Network Minutes Value Minutes Value 
AG 96 $1,671,700 410 $1,101,100 
NBC 16 289,900 924 3,376,700 


“15. In fiscal 1965, we purchased the follow- 
ing advertising time from networks other than 


CES 


PRIME TIME NON-PRIME TIME 
Network Minutes Value Minutes Value 
ABC 72 $869,000 96 $ 316,900 


NBC 48 772,900 295 1,214,400 
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“16. In fiscal 1964, we purchased the follow- 
ing advertising time from networks other than 


Gis: 


PRIME TIME NON-PRIME TIME 

Network Minutes Value Minutes Value 
Se 90 $899,500 689 $1,788,100 
NBC Ze 489,700 413 1,100,700 


“17. General Foods has never agreed with 
CBS to monopolize television productions for the 
benefit of CBS (or otherwise). Such a monopoly 
would be seriously injurious to General Foods. In 
the past, such an arrangement would have pre- 
vented the development of two of our most effec- 
tive advertising vehicles, THE ANDY GRIFFITH 
SHOW and GOMER PYLE, both of which were 
independently produced.” [Clk. Tr. pp. 96, 97.] 


aiie only response is: [McGuire Affidavit Clk. Tr. 
pp. 195-196. ] 

“31. Sponsorship of television series means 
that the sponsor (advertiser) agrees to pay for 
‘time and talent’ for the show for a set number 
of shows (usually 26). The sponsor also pays the 
advertising agency 15% of the time charges. The 
average cost for a one half hour television show 
are: $70,000.00 for talent, $80,000.00 for time, 
for a total of $150,000.00. This means $3.9 million 
for 26 weeks. 

“32. There are distinct advantages to being a 
sponsor of a television series as distinguished from 
‘spot sales.’ To name a few: (a) a sponsor iden- 
tification with the show, e.g. Bob Hope-Chrysler 
Theatre; (b) some control over the content of the 
show, e.g. guest aproval, script approval; (c) 


control of the license to the show; (d) financial 
control of the show, particularly in succeeding 
years; and (e) involvement in ‘show business.’ 

“35. I have studied the ratings which reveal 
who is sponsoring what television series on what 
network during prime time, and they show that 
General Foods is a sponsor of record of television 
series during prime time only on the CBS televi- 
sion network.” 


The last, again, is pure hearsay. But in any event 
all it says is that General Foods puts its sponsored 
shows on CBS. But General Foods is free to place its 
business where it chooses: such evidence does not sup- 
port the claim of an exclusive dealing agreement. (Craw- 
ford v. Chrysler, 338 F. 2d 934 (6th Cir. 1964.) Gen- 
eral Foods’ contracts with CBS were identified in dis- 
covery. [Clk. Tr. p. 151.] No showing was made of 
an exclusive dealing contract: as we have seen, there 
is none. 


Finally, in this connection, it must be observed that 
even if CBS had exacted a clause denying to General 
Foods the right to go elsewhere (which is not true), 
the violation of the laws would be that of CBS, not 
General Foods. 


The basic policy of the United States as to tying 
clauses, exclusive dealing agreements, and the like, is 
set forth in Section 3 of the Clayton Act (15 U.S.CiAS 
§ 14), as follows: 

“Tt shall be unlawful for any person 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, or 
other commodities. . . . for use, consumption, or 
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resale within the United States .. . or fix a price 
charged therefor, or discount from, or rebate upon, 
such price, on the condition, agreement, or under- 
standing that the lessee or purchaser thereof shall 
not use or deal in the goods, wares, merchandise, 
machinery, supplies, or other commodities of a com- 
petitor or competitors of the lessor or seller, where 
the effect of such lease, sale, or contract for sale 
or such condition, agreement or understanding may 
be to substantially lessen competition or tend to 
create a monopoly in any line of commerce.” 


If an exclusive dealing agreement does not violate 
Section 3, it does not violate the antitrust laws at all. 
Tampa Electric Co. v. Nashville Coal Co., 365 
Weo20, 335, Sl S.Ct. 623, 632 (1961); 
Srgmaakd O48 Co. v. Umited States, 337 U.S. 
2OGR297,69 S.Ct 1051, 1054 (1949) ;s 
Cf. Times-Picayune Pub. Co. v. Umted States, 
345 U.S. 594, 608-09, 73 S. Ct. 872, 880 
(1953). 


Section 3 of the Clayton Act palpably does not create 
a cause of action as against General Foods. In the first 
mace it applies only to a “lease . . ., [or] sale or con- 
tract for the sale of goods, wares, merchandise, ma- 
chinery, supplies, or other commodities. .. .”’ A contract 
for the sponsoring of television time or for the sale of 
advertising time or the like, is not a contract for the 
sale of goods, wares, merchandise, machinery, sup- 
plies, or anything else. 
CES Vv. Amaoma, 295 F. 2d 375 (7th Cir. 1961), 
eert, deme s69 U.S. 812; 82 S. Ct. 689 (1962). 


In the second place, the statute applies solely to the 
seller. It is intended to protect the buyer. It says, to 
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repeat, “it shall be unlawful... to lease or makemm 
sale ...or fix a price .. . upon the condition, agmam 
ment, or understanding that the lessee or purchaser 
thereof shall not use or deal in the goods, wares, . .% 
or other commodities of a competitor or competitors of 
the lessor or seller... .” It is the seller who “make(s) 
a sale.” By the same token, the condition forbiddenw® 
one which restricts the right of the buyer to “use or 
deal in the goods ... of a competitor or competitors 
of the lessor or seller. . . .” Of record, up to the filing 
of this case, at least, the Government has never sought 
judicial relief against a buyer under Section 3 of the 
Clayton Act. 
Precisely this problem is presented by the case of 
Beloit Culligan Soft Water Service, Inc. v. Cul- 
ligan, Inc., 274 F. 2d 29 (7 Cir. 1959). 


In that case, Culligan had in its contracts a provision 
requiring its dealers not to purchase or deal in water 
softening products made by competitors of Culligan. 
This was part of the franchise agreement. In 1956 the 
Federal Trade Commission filed a complaint, to which 
Culligan agreed to a consent order, requiring the ces- 
sation of the use of such contracts. Culligan, Inc. then 
sought to avoid the franchise contracts with its dealers 
on the basis that, in view of the exclusive dealing pro- 
vision, the contracts were illegal. It was held that the 
contract remained in effect as against Culligan, and 
the dealer could enforce it. In Crawford v. Chrysler, 
‘235 F. Supp. 751, affirmed 338 F. 2d 934 (6th Cig 
1964), Chrysler decided, in a move toward greater ef- 
ficiency, to reduce the number of independent transport 
companies which it would use for delivery of automo- 
biles; to that end, Chrysler forced its dealers to en- 
gage only the remaining transport companies, one of 
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which was sued, along with Chrysler, by a rejected 
transport company. After finding no conspiracy of any 
sort, the court said of the defendant transport com- 
pany that it had done no wrong: “all it did was try 
to get business, just like [plaintiff] Crawford was try- 
ing to get business.” (/d. at 754.) And comparably in 
Dailey v. Quality Schools Plan Inc., decided July 6, 
me7 (C.A. 5th) reported at p. X5 Antitrust Regula- 
tion Reports No. 313, 1967 Trade Cases 72,153 the 
fet Circuit held that section 7 of the Clayton Act, 
forbidding certain acquisitions, applies only to the ac- 
quiring corporation. 

There being no violation of Section 3 of the Clayton 
Act in the present case, the matter is disposed of. As 
is said in Tampa Electric Co. v. Nashville Coal Co., 
supra. 

“We need not discuss the respondents’ further 
contention that the contract also violates § 1 and 
peezuet the Sherman Act, for if 1t does mot fall 
within the broader proscription of § 3 of the 
Clayton Act it follows that it 1s not forbidden 
by those of the former. Times-Picayune Pub. Co. 
v. United States, supra, 345 U.S. at pages 608- 
609, 73 S.Ct. at page 880.” (Emphasis added.) 
o> U.S. at 335.) 


To sum up here: 

(a) There is no issue as to existence of an exclusive 
dealing contract or tying agreement, for it was affirm- 
atively shown, without contradiction, that there is none. 
Appellant has offered no evidence of such a clause. 


(b) Such an agreement, if any, would be an anti- 
trust offense only on the part of the person exacting 
the tying clause (or exclusivity clause). 
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Va. 

Appellant’s Complaints Concerning Want of Dis- 
covery Are Without Merit. Appellant Agreed to 
the Procedure Followed. Similarly, the Taking 
of Oral Testimony on a Motion for Summary 
Judgment Is Entirely Within the Court’s Dis- 
cretion. 


At page 18 of his brief, appellant recites that no 
discovery was had as to General Foods. Again, in urging 
that it was error not to allow the taking of oral tes- 
timony on the motion for summary judgment, appellant 
says that “no discovery of any kind was had as to 
appellee G.F.” We are not clear whether appellant claims 
this want of discovery was an error or not (although 
it is not assigned as an error): hence, as a matter of 
caution, the following. 


The procedure followed by the court was fixed by 
court order upon agreement by the parties. The Re- 
porter’s Transcript of Proceedings for Monday, April 
18, 1966, covers#heteventes (Ppalaal7) 


On that day, the motion for summary judgment 
came on for hearing. No affidavits had then been filed 
in opposition. McGuire, however, had interrogatories 
pending against CBS. He asked only that those be 
answered before argument, saying: 

“He made the pilot. They liked the pilot. They 
didn’t get it on. Nowhere in the General Foods’ 
affidavits will you find that they took the show 
‘McGhee’ made by my client and took it to another 
network to put it on. They can’t take it to another 
network, is our allegation in the Complaint, be- 
cause they are in fact exclusive to the defendant 
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“The interrogatories that we have asked CBS 
are right on these points. We asked them the ques- 
tion as to why the show was rejected. Are they 
exclusive? Are they written contracts? 

“So I feel that in the interest of justice and 
procedure I would suggest that first the court 
after hearing from Mr. Vaughn ascertain when 
CBS can file the answers to the interrogatories. 
They have filed objections to some on Friday. I 
haven't yet received them. They are apparently 
at my office right now. Then set a new date on 
the objections to those interrogatories, those that 
they are objecting to, and then a week, two weeks, 
aiter the interrogatories are filed from the de- 
fendant CBS hear this motion for summary judg- 
invent. 

“Tf the court wishes I will hold off filing im- 
terrogatories on the defendant General Foods until 
after the court hears this motion for summary 
judgment. 

“What I would prefer to do is to go ahead and 
file the interrogatories even on Defendant General 
Foods. I know they will need time. But I would 
give them enough tune to answer until after the 
court decides the motion for summary judgiment.” 
(Emphasis added. ) 


Counsel’s proposal, then, was to complete discovery 


against CBS: withhold discovery against General 
Foods, and argue the motion. 


The proposal was agreed to. After a little inter- 


vening discussion on behalf of appellee, the court ac- 
cepted appellant’s proposal. The discussion was as fol- 
lows: 


“The Court: As I understood it, Mr. Sheridan, 
you want to file some additional affidavits? 
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“Mr. Sheridan: That is correct, your Honom 

“The Court: So that we are talking about argu 
ments here based upon an incomplete file? 

“Mr. Werleser: Yes. 

“The Court: I think that we ought to have those 
affidavits on file and then argue it. It should be 
done within a reasonable time. 

“T think Mr. Sheridan should refrain from any 
further discovery or any discovery as against Gen- 
eral Foods. 

“Tn all probability the information you are get- 
ting from your present interrogatories will be suf- 
ficient to permit you to file affidavits at least to 
the extent that we can get General Foods’ posi- 
tion in this case in focus. 

“Mr. Sheridan: Fine, Yow: Honor. 

“The Court: We can determine whether or tag 
they are properly here, and if not release thems dg 
so, you can go ahead with your discovery. So I 
don’t know that an extensive discussion of the 
facts at this time—” (Emphasis added. ) 


And at the conclusion of the discussion there ap- 


pears: 


“Mr. Sheridan: If I understand correctly, then, 
the defendant CBS will have its interrogatories 
filed by the 23rd of May. 

‘&he Court: Yes: 

“Mr. Sheridan: Then we will continue the hear- 
ing on the objections to the interrogatories by de- 
feudant GBS. 

“Vine Court: Yes, 

“Mr. Sheridan: Thank you, your Honor. 
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ire Comm: Amd the plaintiff isnot to conduct 
any further discovery against General Foods. 

“Wir. Sheridan: That as correct. We will not.” 
(Emphasis added. ) 


The minute order followed the agreement of counsel, 
continuing the motion for summary judgment, and pro- 
viding for no further discovery against General Foods. 
Pek Ir. p. 129. | 


In addition, appellant contends that the trial court 
erroneously quashed subpoenas for oral testimony at 
the hearing on the motion for summary judgment. 
For much the same reasons, there is no merit in this 
claim. 


There is no provision in Rule 56 for oral testimony 
on a motion for summary judgment. It provides for 
affidavits which may be “supplemented or opposed by 
depositions or further affidavits.” (F.R.C.P. 56(e).) 
Appellant is therefore relegated to Rule 43(e) which 
as to motions generally says that the court “may direct 
that the matter be heard wholly or partly on oral tes- 
timony or depositions.” 


Doubt has been expressed as to whether 43(e) ap- 
plies to motions for summary judgment, because use of 
oral testimony would deny the 10 day period otherwise 
allowed to respond. (Chan Wing Cheung v. Hamilton, 
293 F. 2d 459 (Ist 1962).) F.R.C.P. 43(e) expressly 
refers to oral testimony as well as affidavits and deposi- 
tions: F.R.C.P. 56 only to depositions and affidavits, a 
difference which would seem to be intentional. In Burn- 
ham Chemical Co. v. Borax Consolidated, 170 F. 2d 
969 (9th Cir. 948), this court allowed oral testimony 
in a motion for summary judgment, but the proceed- 
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ing appears to have been governed by stipulation. As- 
suming that 43(e) does apply, nothing is clearer than 
the use of the word “may” in 43(e). Whether to re- 
ceive oral testimony on a motion is wholly discretion- 
ary with the court. Urquhart v. American-LaFrance 
Foamite Corp., 144 F. 2d 542 (D.C. Cir. 1944); Pe- 
nello v. Int. Bro. of Electrical Workers, 223 F. Supp. 
44 at 48 (D.C. Dist. Ct. 1963); Dr. Beck & Comm 
General Electric Co., 210 F. Supp. 86 (S.D. Rim 
1962); Williams v. Minnesota Mining & Mfg. Co. 
14 FR. 1s Sab Calit. 1958). 

In our case no real showing was made as to the 
need for oral testimony. In response to General Foods’ 
motion that oral testimony not be taken, McGuire filed 
only this réspense | Clk. Tr. p. 133']* 

“Plaintiff Don McGuire opposes defendant Gen- 
eral Foods motions to quash a subpoena and to 
prevent the taking of any testimony on the hear- 
ing of defendant General Foods’ motion for sum- 
mary judgment on the following grounds: 

“1. It is not an attempt to avoid the Court’s 
order to withhold discovery on defendant General 
Foods until after the hearing on the motion for 
summary judgment. 

“2. The subpoena on Ebel is not unreasonable 
or oppressive. 

“3. Plaintiff is entitled to attempt to show 
that there are material facts in dispute. 

“4. Plaintiff should be allowed to cross-exam- 
ine affiants and the Federal Rules of Civil Pro- 
cedure so provide.” 


Unless the court is under an obligation to receive 
oral testimony on all motions for a summary judgment, 
that is no showing at all. Doubtless, on a_ proper 
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showing, the court would have modified the prior or- 
der, entered by agreement, that discovery be withheld 
pending disposition of the motion for summary judg- 
ment. But vacation of that order was never even re- 
quested: in fact the paper last quoted seems to agree 
fmm te court’s order re discovery should remain in ef- 
fet and to assert that the subpoenas were not for 
discovery. And no application was even made, under 
Rule 56(f) for leave to take depositions before the 
motion was decided: indeed. as we have seen, it was 
agreed that appellant would complete his discovery 
@eamst CBS. and have no discovery against General 
Foods. 


avai, 
This Is a Plain Case for Summary Judgment. 


This is a case, wherein the only affidavits offered 
by appellant, hearsay though they be, furnish evidence 
that General Foods was not able to get his television 
program on television. And the only foundation for 
the claim of conspiracy is the claim that when General 
Foods found that CBS would not put “McGHEE” 
on the air, General Foods accepted what CBS had to 
offer. It is hard to imagine a less conspiratorial recital. 

What then is said to the contrary? Pages 23 through 
33 of appellant’s brief collect authorities memorializ- 
ing the reluctance of the courts, in inappropriate 
Cases, to grant summary judgment. As a class, these 
cases hold that if there is an issue, whether it be an 
issue as to intent, or as to something else, summary 
judgment should not be granted. But where is the is- 
Buewaere® One cannot describe. as plaintiff has, a com- 
pletely unambiguous, non-conspiratorial set of facts, 
and then assert that there is an issue simply by claim- 
ing that there is a question as to intent. 
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In Walker Distributing Co. v. Lucky Lager Brew- 
mg Co., 362 F. 2d 1008 (9th Cir. 1966), this comm 
affirmed a summary judgment when affidavits showing 
a claimed conspiracy were not forthcoming. In that 
case, as appears from the decision on the prior appeal, 
Walker Distributing Co. v. Lucky Lager Brewing Co., 
323 F. 2d 1 (9th Cir. 1963), the charge was that them 
had been an agreement between Lucky and its dis- 
tributors that none of them should carry Coors or any 
other competitive beer. Affidavits supporting that claim 
were not forthcoming, and the judgment affirmed, the 
court saying: 

“The evidence presented does not show any con- 
tract, combination, or conspiracy to effect a group 
boycott; still less does it show any ‘unreasonable- 
ness’ in the restraint effected. At most it shows a 
condition to dealing unilaterally laid down by ap- 
pellee, and appellee’s refusal to abandon that con- 
dition in various conversations between appellee and 
the individual distributors wherein those distribu- 
tors attempted to obtain relinquishment of the con- 
dition. This, as our previous opinion shows, is not 
enough to establish liability under Section 1 of the 
Sherman Act.” (362 F. 2d at 1009.) 


In exactly the same way, if we accept appellant’s 
affidavits, all they show is that CBS unilaterally re- 
fused to put McGHEE on television. Wherein then is 
the violation of the Sherman Act? Wherein is there 
any question of “intent” here? 


Repeatedly running through appellant’s argument 
there appears the assumption that general allegations 
of conspiracy, in the complaint, are sufficient to raise 
an issue. For that reason, we presume appellant tabu- 
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lates the complaint and answer as an exhibit. But noth- 
ing could be more clear that under Rule 56(e), as amend- 
ed in 1963, the opposition to a motion for summary 
judgment must contain “specific facts”, based on “per- 
sonal knowledge’, about which “the affiant 1s compe- 
tent to testify”. 
“Wore is required from an affiant than mere 
hearsay and legal conclusion.” 
oy v. bewisiuick Corporation, 372 F. 2d 
801, 804 (9th Cir. 1967) ; 
Engelhard Industries, Inc. v. Research Instru- 
mental Corp., 324 F. 2d 347 (9th Cir. 1963), 
oem, dem. 3/7 U.5.. 923, 84 S. Ct. 1220, 12 L. 
led) 2d 215 (1964) ; 
Washington v. Maricopa County, 143 F. 2d 
871 (9th Cir. 1944). 


An affidavit must be on personal knowledge. 
pee) Logging Co. v. Barker, 366 F. 2d .617, 
624-625 (9th Cir. 1966). 


The idea that a general allegation in the complaint 
is sufficient to prevent summary judgment was given 
specific burial by the adoption of Rule 56(e) of the 
Federal Rules of Civil Procedure: since the adoption 
of that rule, even in the circuits which formerly held 
a contrary view, it is clear that such general allega- 
tions have no effect. 

Dressler v. The MV Sandpiper, 331 F. 2d 130 
(2d Cir. 1964) ; 

Schwartz v. Associated Musicians of Greater 
Pew) Ore, Local $02, 340° F. 2d 228 (2d 
Cir. 1964) ; 

Erickson v. Umted States, 340 F. 2d 512 (5th 
Cir. 1965). 
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Dressler v. M.V. Sandpiper, supra, is followed in Pos- 
ter Exchange, Inc. v. Paramount Film Dist. Corp., 340 
F. 2d°320 (Sth Cir. 1965) ansanitieiist ease 

Scarborough v. Universal CIT Credit Corp., 364 
PY 2d 1O%eoth Cir. |9o0)r 

Fitzgerald v. Westland Marine Corp., 369 F. 
2d 499, 500 (2d Cir. 1966). 


Again, at pages 65, and 68, appellant has collected 
cases dealing with the legality of exclusive dealing agree- 
ments or tying clauses. We need not attempt to 
analyze these—the record affirmatively shows without 
contradiction, as we have seen, that nothing of the sort 
exists here, and beyond that, that if there were such 
an agreement, the offense would be that of CBS. 


Ours is a case where the appellant charges a con- 
spiracy between CBS and each and every advertiser 
and each and every radio sponsor in the entire televi- 
sion industry. The sole basis for that charge, against 
everyone else, as against General Foods, apparently is 
that these companies patronize CBS. It can be hardly 
doubted that a general inquiry into the conduct of 
CBS with every advertiser, with every sponsor, from 
the beginning of time forbodes a lawsuit in which 
the process of discovery, if carried to a complete con- 
clusion, will have a duration measured in the tens of 
years, and the trial measured in hundreds. It is worthy 
therefore to note the words of the Court of Appeals 
for the District of Columbia Circuit in Washington 
‘Post Co. v. Keogh, 365 F. 2d 965 (1966), at page 968: 

“Summary judgment serves important functions 
which would be left undone if courts too restrictive- 
ly viewed their power. Chief among these are avoi- 


aig. 


dance of long and extensive litigation productive 
of nothing, and curbing the danger that the threat 
of such litigation will be used to harass or to co- 
erce a settlement.” 


We can imagine no case more appropriate for the 
exercise of this power than the present one. 


Respectfully submitted, 
McCutTcuen, BLack, VERLEGER & 
SHEA, 
PuiLip K. VERLEGER, 
JeroME A. HorrMan, 
By Puitip K. VERLEGER, 
Attorneys for Appellee General Foods. 
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] certify that, in connection with the preparation of 
Mis brief, | have examined Rules 18, 19 and 39 of the 
Wnited States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in full 
compliance with those rules. 


Pritip K. VERLEGER 


